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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Committee 

Resumed from 13 September. The Deputy Chair of Committees (Hon Col Holt) in the chair; Hon Michael 
Mischin (Attorney General) in charge of the bill. 

Postponed clause 5: Terms used — 

Progress was reported on the following amendment moved by Hon Michael Mischin (Attorney General) — 

Page 6, lines 26 and 27 — To delete the lines and insert—  

(b) an offence not covered by paragraph (a) that is prescribed for the purposes of this 
definition, being an offence under any of the following Acts —  
(i) the Classification (Publications, Films and Computer Games) Enforcement 

Act 1996;  
(ii)  The Criminal Code;  
(iii) the Firearms Act 1973;  
(iv) the Fish Resources Management Act 1994;  
(v) the Misuse of Drugs Act 1981;  
(vi) the Prostitution Act 2000;  
(vii) the Weapons Act 1999; 

Hon GIZ WATSON: Before we finish on this postponed clause, I indicate that although the Greens appreciate 
that this amendment reduces the pieces of legislation this will apply to, we cannot support its application to the 
Prostitution Act. We have had a consistent position of opposing covert operations with regard to sex work; we 
think it is totally inappropriate. In the original piece of legislation, we opposed the use of covert operators to 
entrap people; so, consistent with that, we oppose this clause. I realise that without this amendment the bill 
would have affected the Prostitution Act as well, but I am indicating that we find that act particularly 
problematic; we do not think it is appropriate to entrap people engaging in sexual activities. To be consistent 
with that view, we cannot support this amendment.  
Hon MICHAEL MISCHIN: I will clarify, firstly, that there is no entrapment involved—police cannot entrap 
people. Secondly, an offence under the Prostitution Act might be the trigger for an investigation of child 
prostitution, the importation of foreign women into the sex trade and issues of that nature. It is simply that a 
trigger offence, as it were, can give rise to a covert operation and may extend outside the scope of that 
legislation. That is its relevance. I could understand the member’s concerns if this amendment were simply 
focused on prostitution and the sex trade alone, but that is not its purpose.  

Hon GIZ WATSON: I appreciate the Attorney General’s clarification on that, and I understand that, but I would 
probably—maybe not now—debate him about the meaning of entrapment. Basically, if a person is posing as 
somebody else that, in and of itself, is an entrapment activity, but I will leave it at that.  

Hon NICK GOIRAN: Clause 5 is one of the three elements of the bill that I indicated in debate on the second 
reading that I had some concerns with. The genesis of those concerns, for the interest of members, stems as far 
back as November last year. On 18 November 2011, in my capacity as the chairman of the Joint Standing 
Committee on the Corruption and Crime Commission, I wrote to Hon Adele Farina, as the chairman of the 
Standing Committee on Uniform Legislation and Statutes Review. That committee was charged with the 
responsibility of considering this bill. In that letter I outlined the position of my committee on this bill. We had 
three areas of concern. Pleasingly, I might add that at this point we have moved a long way in the best part of 
10 months and two of those three concerns have been addressed satisfactorily in the bill. I refer to the one 
remaining issue outlined by the Joint Standing Committee on the Corruption and Crime Commission to the chair 
of the Standing Committee on Uniform Legislation and Statutes Review. I take a moment to quote from page 5 
of the submission, which outlines the committee’s concerns. It reads as follows —  

Section 12 of the Bill would allow the authorisation of controlled operations when the chief officer is 
satisfied on reasonable grounds, among other things, that “a relevant offence has been, is being or is 
likely to be committed”. 

Section 5 of the Bill would provide that “relevant offence means (a) an offence against the law of this 
jurisdiction punishable by imprisonment for 3 years or more; or (b) an offence against the law of this 
jurisdiction that is prescribed for the purposes of this definition”. 
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Exceptional law enforcement powers such as controlled operations should only be used judiciously to 
deal with proportionately serious matters or matters where normal methods of law enforcement are for 
particular reasons ineffective. 

Allowing the use of controlled operations for offences for which the maximum penalty is less than 3 
years imprisonment, in my submission, requires a comprehensive case to be made to Parliament by the 
relevant Minister by means of an amending statute rather than merely by way of regulation. 
While a regulation can, of course, be disallowed by either House it is not subject to the same level of 
scrutiny, nor to the possibility of amendment to restrict or vary its operation, as a statutory provision. 

There is a significant danger of “bracket creep” in the range of offences for which controlled operations 
may be considered as useful by law enforcement agencies. It seems more likely that a responsible check 
on any such “bracket creep” would be maintained by requiring full parliamentary debate on any new 
offences or range of offences for which controlled operations would be allowed than by leaving this 
process to regulations. 

In the letter my committee makes a recommendation to the Standing Committee on Uniform Legislation and 
Statutes Review, which reads as follows — 

The Committee should consider recommending that the definition of “relevant offence” in clause 5 of 
the Bill should be amended by deleting the words “or (b) an offence against the law of this Jurisdiction 
that is prescribed for the purposes of this definition” 

My recollection is that that is exactly what it did. I turn to report 69 by the Standing Committee on Uniform 
Legislation and Statutes Review, which relates to this bill. I note at page 27 that coincidentally it is the second 
recommendation in its report. It reads as follows — 

Recommendation 2: The Committee recommends that the definition of “relevant offence” in 
clause 5 of the Criminal Investigation (Covert Powers) Bill 2011 be amended to exclude the 
prescribing of additional relevant offences in regulations. This may be effected in the following 
manner:  
Page 6, lines 25 to 27 to delete - or (b) an offence against the law of this jurisdiction that is 
prescribed for the purposes of this definition;  

I have referred to all the above to say that I am hardly going to sign a submission from my committee to another 
standing committee of this place recommending a certain course of action, find that that particular committee has 
taken up the precise course of action that has been recommended and argue a different course. The primary 
position for me is that it is preferable—I say this wearing my hat as the chairman of the Corruption and Crime 
Commission oversight committee—that those lines be deleted. What we are debating at the moment is in effect 
to not delete those particular lines, but to compromise somewhere in between; in other words, at the moment the 
provision would allow for regulation making on any act. My committee and the Standing Committee on Uniform 
Legislation and Statutes Review said that it should not make regulation for any act. We now have a list of seven 
or so acts that will be captured by this bill. Dispassionately, it is an improvement on where we were at in 
November last year when all and sundry were included. Now seven acts will be included, so it has been 
restricted in that regard. Charitably, I say that that is an improvement. I am supportive of restricting it, albeit it is 
not my personal preference and the preference of my committee, as I have outlined. But we appear not to be 
orphans on this point. Be that as it may, when I gaze into my crystal ball to see how things are going to progress, 
it appears that seven acts will be captured. I will ask a few questions—given that the position of my joint 
standing committee is not being taken up—about the seven acts. I pause for a moment to consider a report that 
my committee tabled in June of last year, which was prior to the time of the submission. I refer to the fifteenth 
report of the Joint Standing Committee on the Corruption and Crime Commission, which is entitled “Corruption 
Risks of Controlled Operations and Informants”. I would have thought that it was fairly topical that my 
committee look at the issue of controlled operations in June of last year. That issue, of course, is a large part of 
the bill before us. Eight findings were made in that particular report. A couple of them are particularly pertinent 
to the issue before us and to this amendment. One of the seven acts listed in the amendment is the Prostitution 
Act 2000. Interestingly, that act took centre stage in the fifteenth report by my committee. One of the findings 
that was outlined was finding 4, which states —  

The CCC has not been proactive in oversighting the use by the WA Police of controlled operations 
under the provisions of the Prostitution Act 2000 or the Misuse of Drugs Act 1981.  

I have a funny feeling, without having the list in front of me, that the Misuse of Drugs Act is also one of the 
seven acts. It is topical and particularly relevant that two of the seven acts have already come under scrutiny by 
my committee. In June last year, my committee found that the Corruption and Crime Commission had not been 
adequately oversighting Western Australia Police’s use of these powers for two of those seven acts. That should 
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cause us to pause for a moment to consider the implications of us now, in effect, authorising a regulation-making 
power under those two acts in particular. One could argue that we should be considering all seven and probably 
other members will want to take that up. I will restrict myself to those two acts, because they are the subject of 
my committee’s report.  

Debate interrupted, pursuant to standing orders.  
[Continued on page 6382.]  
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